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A. ARGUMENT IN REPLY TO ISSUES RAISED IN STATE'S 
CROSS-PETITION. 

The State's cross-petition ignores the criteria of RAP 
13.4(b) and offers no legal discussion of why review 
should be granted on its identified issues. 

1. The State 's cross-petition does not address the 
criteria upon which review may be granted. 

An issue is properly placed before this Court only when the 

issue is stated with specificity in the petition for review. RAP 

13.4(c)(5); State v. Collins, 121 Wn.2d 168, 178, 847 P.2d 919 (1993). 

RAP 13 .4(b) lists the criteria this Comi considers when deciding 

whether to grant review. For all of the issues raised in the cross-

petition, the prosecution does not identify any conflict between the 

Court of Appeals ruling and other rulings of this Court or the Court of 

Appeals. RAP 13.4(b)(2), (3). It does not claim that the issues involve a 

..§ignificant questiQ!l of cons1i_tutiJ)naljaw _gr all iss_u.e o[s_ub.stantial _ 

public interest. RAP 13.4(b)(3), (4). It merely states its disagreement 

with the analysis of the Court of Appeals. Having failed to identify any 

reason for granting review, these issues do not merit review of any of 

the arguments put forward in the State's petition. 
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2. The definition of "recklessness" is a critical component 
defining the State's burden of proof and an incorrect 
instruction dilutes the State 'sfundamental burden of proof 

The prosecution opaquely contends that the Court of Appeals 

should not have treated the error in the "first sentence of the instruction 

defining recklessness" as an error of constitutional dimension 

reviewable on appeal. Cross-Petition at 4-5. The State has opted not to 

identify the issue for which it seeks review with "specificity," contrary 

to the requirements of RAP 13.4(c)(5), as demonstrated by the cross-

petition's vague reference to the "first sentence" of Instruction 10. 1 

The prosecution's ambiguous argument offers only two 

boilerplate case citations for the general proposition that unobjected-to 

errors must implicate constitutional rights that are manifest in the 

record. But the prosecution does not address the numerous cases cited 

instructional error incorrectly defining recklessness as a fundamental 

constitutional error involving an essential element of the charge. See 

Petition for Review, at 6-8. For example, it does not mention State v. 

1 The first sentence of the instruction stated: 
A person is reckless or acts recklessly when he or she knows of 
and disregards a substantial risk that a wrongful act may occur 
and this disregard is a gross deviation from conduct that a 
reasonable person would exercise in the same situation. 
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Peters, 163 Wn.App. 836, 847, 261 P.3d 199 (2011), in which the 

Court of Appeals analyzed the same instructional error and held, 

"Peters may challenge the jury instruction defining reckless for the first 

time on appeal. RAP 2.5(a)(3)." As explained in Peters, [i]t is 

reversible error to 'instruct the jury in a manner' that would relieve the 

State of the burden of proof." !d. (quoting State v. Pirtle, 127 Wn.2d 

628, 656, 904 P.2d 245 (1995)). This same instructional error occurred 

in Gonzalez Guzman's case. The prosecution has not identified an issue 

meriting review by its cursory and summary discussion that disregards 

relevant case law. 

3. This Court should deny the State's request that it be 
permitted to predicate its closing argument on facts not in 
evidence. 

The State seeks review of the portion of the Court of Appeals 

-opinion that cl1ast1sedlhe"prosecufion for using facts riot in evioenc£ 

during closing argument. The Court of Appeals found this etTor 

harmless, and Gonzalez Guzman has raised the flawed harmless error 

analysis as an issue meriting review in his petition for review. Unlike 

CP 33 (Instruction 10). 
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the analysis of the error in Gonzalez-Guzman's petition for review, the 

legal principle contested by the prosecution does not merit review. 

It is well-established that a prosecutor may not make arguments 

based on facts not in evidence. State v. Belgarde, 110 Wn.2d 504, 508, 

755 P.2d 174 (1988). During both its initial and rebuttal closing 

argument, the State concocted a scenario that Gonzalez-Guzman's guilt 

should be inferred from his marriage to Crystal shortly after the 

incident, positing that marriage was what Crystal always wanted and 

Sergio finally agreed because his was guilty of assault. 6/23/09RP 18, 

35. The Court of Appeals agreed that this argument was not based on 

facts in evidence. The prosecution does not contest this finding. It never 

offered or tried to elicit evidence about the reason Crystal and Sergio 

matTied after the incident or why they had not married sooner. Instead, 

_ _ _ ___________ .. J4e __p!:_o~e~utiQ_I! invente<l a rea~on _an_g !YP..Yat~d it _during _QlQs_ing_ . ____ _ 

argument, insisting that Sergio had rebuffed Crystal over the years, had 

thus treated her badly throughout their relationship, and only married 

her after their son was injured because he was guilty. 6/23/09RP 18, 35. 

The State's cross-petitipn claims free reign to posit speculative 

scenarios damning the accused based on facts not in evidence. It is not a 

novel legal doctrine that the prosecution must only argue about the 
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evidence it offered. It may not create scenarios painting the accused in a 

bad light for reasons that go far beyond the charged incident and 

beyond the elicited evidence. The State's request that this Court grant 

review of whether a prosecutor may make arguments based on facts not 

in evidence should be rejected. 

4. The State's ambiguous reference to its burden of proof is not 
an issue meriting review. 

The prosecution asks the Court to review whether an argument 

that shifts the burden of proof is grounds for reversal if deemed an 

en-or. Cross-Petition at 7-8. The State does not specify what remarks it 

is concerned with, although it cites two pages of the Court of Appeals 

opinion that include analysis of whether the prosecutor improperly 

emphasized Gonzalez Guzman's failure to testify and compared it to 

Crystal who testified under oath for the prosecution. The State miscasts 

objected. 6/23/09RP 9, 39. Furthermore, the State's failure to specify 

the issue for which it seeks review or posit a conflicting decision or 

constitutional error at stake should result in denying the State's cross-

petition for review. 
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5. The State's illogical claim that undisputed testimony of 
Gonzalez Guzman 's paternity should be ignored when 
assessing the legality of his sentence does not merit review 

Without identifying any conflicting case law or constitutional 

principles, the prosecution insists that testimony from its own witness 

about Gonzalez Guzman's paternity should be ignored and he should 

have to prove his paternity at sentencing. At trial, the prosecutor asked 

Danny's mother Crystal the following questions: 

Q. Talk about Danny. 
When was he born? 

A. September 27, 2007. 
Q. And who is his father? 
A. Sergio. 
Q. The defendant? 
A. Yes. 
Q. And obviously you're his mother? 
A. Yes. 

6/22/BRP 34. 

Gonzalez Guzman as the father of the injured child. It disregards the 

evidence that Gonzalez Guzman was not only the child's father, but 

was an active care giver to all of the children. See 6/22/09RP 65, 71, 

76. Instead, it presents an entirely novel claim that the accused himself 

must "assert[ ] in the trial court that he was the infant's father " in order 

for the court to consider his parental rights at sentencing. Cross-Petition 
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at 8. This novel claim does not merit review. It is not supported by any 

legal authority and is contrary to the evidence that it presented at trial. 

When the State seeks to impose permanent restrictions on a parent's 

right to have a relationship with his child, the State bears the burden of 

establishing its basis for such a restriction. See In re Pers. Restraint of 

Rainey, 168 Wn.2d 367, 377,229 P.3d 686 (2010); see also State v. 

Hunley, 175 Wn.2d 901, 909-10, 287 PJd 584 (2012) (describing 

State's due process obligation at sentencing). The State's cross-petition 

should be rejected and review should be granted only on the issues 

presented in Gonzalez Guzman's petition for review. 

B. CONCLUSION. 

Based on the foregoing, Petitioner and Cross-Respondent Sergio 

Gonzalez Guzman respectfully requests that the prosecution's cross-

__p_etitigl}_for_sevie:w _Q~ denieJi._. _______________ _ 

DATED this 26th day ofFebruary 2014. 

Respectfully submitted, 

''-·1~ c·c~ 
NANCYi.COrfiNS (WSBA 28806) 
Washington Appellate Project (91052) 
Attorneys for Petitioner/Cross-Respondent 
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